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JOINT LEGAL MEMORANDUM ON THE REVISED DRAFT SUPPLEMENTAL
GENERIC ENVIRONMENTAL IMPACT STATEMENT ON THE OIL, GAS AND
SOLUTION MINING REGULATORY PROGRAM AND PROPOSED REGULATIONS
FOR HORIZONTAL DRILLING AND HIGH VOLUME HYDRAULIC FRACTURING
IN THE MARCELLUS SHALE AND OTHER LOW-PERMEABILITY RESERVOIRS

Introduction

This joint memorandum is being submitted on behalf of Catskill Mountainkeeper, Delaware
Riverkeeper Network, Earthjustice, the Natural Resources Defense Council, Riverkeeper and Sierra Club,
and is supplemental to, and incorporates by reference, the technical and scientific comments on the
Revised Draft Supplemental Generic Environmental Impact Statement on the Oil, Gas and Solution
Mining Regulatory Program, Well Permit Issuance for Horizontal Drilling and High-Volume Hydraulic
Fracturing to Develop the Marcellus Shale and Other Low-Permeability Reservoirs, issued September 7,
2011 (“RDSGEIS”), and draft regulations (Proposed Express Terms 6 NYCRR Parts 52, 190, 550-556,
560, 750.1, and 750.3), issued September 28, 2011 (“Proposed Regulations™), submitted under separate
cover by the Louis Berger Group on behalf of all but the last of the above organizations (“Technical
Comments”™).

The purpose of this memorandum is to provide additional legal comments regarding the
sufficiency of the RDSGEIS and Proposed Regulations. In sum, it is our conclusion that, although there
have been notable improvements over the 2009 DSGEIS, crucial deficiencies remain that would render it
not only unwise, but contrary to law, for the New York State Department of Environmental Conservation
(“NYSDEC”) to proceed with its proposed program regarding natural gas development using high
volume hydraulic fracturing (“HVHF gas development”) in the Marcellus shale and other low
permeability formations. In particular, as discussed below and in the accompanying Technical
Comments, a number of critical analyses fall short of what is required under the State Environmental
Quality Review Act (“SEQRA”™). Many of these deficiencies cannot be adequately addressed in a final
SGEIS;' rather, new analyses must be prepared and issued for another round of public review and
comment before the SGEIS can be finalized.

Further, the Proposed Regulations fall far short of what is required to responsibly regulate HVHF
gas development in New York. In addition to analyses in the RDSGEIS that are incomplete or improper,
appropriate mitigation is often neither identified nor set forth in the proposed regulations. Where
mitigation is identified, but not codified in the proposed regulations, it violates the requirements of the
State Administrative Procedure Act (“SAPA”). Our organizations strongly urge that — consistent with the
spirit and intent of SEQRA and SAPA — NYSDEC refrain from issuing revised proposed regulations for
public review until the environmental review process has been completed and a legally sufficient SGEIS
issued.

ISee Webster Assocs. v. Town of Webster, 59 N.Y.2d 220, 228 (1983) (“[T]he omission of a required
item from a draft EIS cannot be cured simply by including the item in the final EIS.”).
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The Scope of the Proposed Action Described in the RDSGEIS Is Either Too Broad or the RDSGEIS
Has Failed to Consider All Potential Significant Adverse Impacts

By including all low-permeability reservoirs within the scope of the RDSGEIS,  yet limiting
review of actual impacts from HVHF gas development only to those that would result from drilling in the
Marcellus shale, the RDSGEIS plainly fails to meet NYSDEC’s own standard that Environmental Impact
Statements (“EISs”) must consider all significant adverse impacts within the defined scope of the action.?
In this sense, either the scope of the RDSGEIS is overbroad, and the RDSGEIS must be expressly limited
solely to drilling in the Marcellus formation, or the RDSGEIS has failed to address the entire scope of the
project and impacts from HVHF gas development in other formations — such as the deeper Utica shale
which both underlies and extends beyond the range of the Marcellus — must be evaluated.

SEQRA requires all agencies, including NYSDEC, to prepare or cause to be prepared an EIS for

“any action . . . which may have a significant effect on the environment.”* The EIS must include an
appropriate “descnptlon of the proposed action and its environmental setting,” as well as identify “any
adverse environmental effects which cannot be avoided should the proposal be implemented.” This
requires that the EIS “applies to the entire pro_;ect” as described;® that the agency take a ““hard look” at all
the relevant areas of envuronmental concern;” and that the agency take “those concerns into account “to
the fullest extent possible.”” Evaluating the environmental impacts of only a portion of the action
described is contrary to the intent of SEQRA — all elements and phases of an action must be consndered 8
Where an agency fails to consider the entire scope of a project, its determination will be overturned.’

With respect to the RDSGEIS, NYSDEC fails either to accurately describe the action under
review, or to properly consider the impacts of that action. While the RDSGEIS purportedly applies to
development in the Marcellus shale as well as all “other low-permeability formations” in New York, the
RDSGEIS’ discussion of other formatnons, e.g., the Utica shale, is limited to mere mention of such
without meaningful impact analysis,' and its inclusion in the evaluation of potential socioeconomic

2 RDSGEIS at 2-1 (“The proposed action is the Department’s issuance of permits to drill, deepen, plug
back or convert wells for horizontal drilling and high-volume hydraulic fracturing in the Marcellus Shale
and other low-permeability natural gas reservoirs.”).

*6 N.Y.C.R.R. § 617.9(b)(1).

4 Environmental Conservation LAW (“ECL”)ECL § 8-0109(2).

S ECL § 8-0109(2)(a), (c).

8 Town of Henrietta v. Department of Environmental Conservation, 76 A.D.2d 215, 223 (4th Dept. 1980).
7 Glen Head-Glenwood Landing Civic Council, Inc. v. Town of Oyster Bay, 88 A.D.2d 484, 492 (1982)
(citing to Schenectady Chems., Inc. V. Flacke, 83 A.D.2d 460 (3rd Dept. 1981) and Town of Henrietta,
76 A.D.2d at 223); Jackson v. New York State Urban Development Corp., 67 N.Y.2d 400, 416 (1986)
(agency must look at relevant areas of environmental concern and take a “hard look” at them);
H.O.M.E.S. v. New York State Urban Development Corp., 69 A.D.2d 222, 232 (4th Dept. 1979).

8 See 6 N.Y.C.R.R. § 617.3(g)(1); GERRARD, ET AL., ENVIRONMENTAL IMPACT REVIEW IN NEW YORK, §
3.05(2)(b) (citing to DEC, Final Generic Environmental Impact Statement Including Final Regulatory
Impact Statement and Final Regulatory Flexibility Analysis of Revisions to 6 N.Y.C.R.R. Part 617, Feb.
18, 1987, at 9-10).

? See Village of Westbury v. Department of Transportation, 75 N.Y.2d 62 (1989) (annulling a negative
declaration for the widening of a highway interchange where it was found that the project was closely
linked to the widening of a connecting highway there, and the impacts from that project were not
considered); Karasz v. Wallace, 134 Misc. 2d 1052 (Sup. Ct. Saratoga Ct.) (reversing determination by
town zoning board that no EIS was needed for just one apartment house where it was apparent that
developers intended more buildings on the same site).

19 Technical Comments, report of Harvey Consulting LLC (“Harvey Report”), Chap. 2, at 4-9,
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benefits. There is no consideration whatsoever as to whether, and if so how, the impacts of HVHF gas
development in other low-permeability formations could differ from those associated with development
of the Marcellus shale. The RDSGEIS therefore has either failed to correctly describe “the proposed
action and its environmental setting” or failed to identify all the “adverse environmental effects” which
would occur “should [NYSDEC’s] proposal be implemented.”"'

As demonstrated in the Technical Comments, the environmental concerns associated with drilling
in the Marcellus shale are distinctive from those associated with drilling other formations, such as the
Utica shale. For example, drilling in the Utica, which is almost twice as deep as the Marcellus, will
require more resources and equipment, will generate more air pollution, drilling wastes, and
transportation and surface impacts, and, given the higher pressure associated with deeper gas reservoirs,
will involve an increased blowout risk."” In addition, low-permeability gas reservoirs present at depths
shallower than the Marcellus and closer to water resources have not been studied ‘at all."”® Furthermore, the
“environmental setting” of the Marcellus is different from that of other shales, such as the Utica. While
the Utica underlies a great portion of the Marcellus, it also extends significantly beyond the Marcellus’
geographic limit.

When applications are filed to conduct HVHF gas development in other formations, SEQRA
demands that the unique and significant impacts associated with those applications must be given the
requisite “hard look.” Because the RDSGEIS fails to satisfy NYSDEC’s responsibilities in this regard,
NYSDEC must (1) expressly limit the scope of the RDSGEIS to match the scope of impacts actually
considered — i.e., drilling in the Marcellus shale; or (2) issue a new revised DSGEIS for public comment
which adequately identifies other formations where drilling will be permitted and assesses the relevant
environmental impacts.

The RDSGEIS Fails to Justify Why It Does Not Consider the Impacts of Hydraulic Fracturing Using
Between 80,000 and 300,000 Gallons of Water as High-Volume Hydraulic Fracturing

Although past versions of the DSGEIS suggested that hydraulic fracturing using between 80,000
and 300,000 gallons “may be considered high-volume,”'* NYSDEC excludes such wells from
consideration under the RDSGEIS and its Proposed Regulations. The RDSGEIS provides no justification
for this change or its implicit conclusion that the impacts of such drilling have been adequately evaluated,
and appropriate mitigation implemented, through the 1992 GEIS and existing regulations.

Because the purpose of the RDSGEIS is to consider new potential impacts from HVHF gas
development not addressed by the 1992 GEIS, it focuses on distinct impacts associated with the process,
such as those “associated with the large volumes of water required to hydraulically fracture horizontal
shale wells.”"® To this end, the RDSGEIS defines “high -volume hydraulic fracturing” as fracturing that
uses “300,000 gallons of water or more per well”'® and excludes from consideration all wells which
fracture using 299,999 or fewer gallons of water. The implication of this omission is that the impacts of
such wells were adequately considered under the 1992 GEIS and are appropriately mitigated under the
current oil and gas drilling regulations.

"MECL § 8-0109(2)(a), (c).

2 Harvey Report, Chap. 2, at 8.
" Harvey Report, Chap. 2 at 9.
92009 DSGEIS at 3-5.

'S RDSGEIS at 2-1, 2-2.

1 Id. at 2-1.



The 1992 GEIS, however, only evaluates hydraulic fracturing wells that use up to 80,000 gallons
of water, and does not consider the impacts for wells which could use two to four times as much fluid to
achieve fracturing.” Furthermore, the 2009 version of the DSGEIS provided that wells using between
80,000 and 300,000 gallons of water “may be considered high-volume” and that a potential applicant for
such a well would have to “complete the portions of the EAF Addendum related to water source, fracture
fluid makeup, distances, water wells and a fluid disposal plan.”'® Based on this modified EAF
submission, NYSDEC would then determine, “based on potential impacts, to what extent SGEIS
mitigation measures are required to satisfy SEQRA.”"’

NYSDEC provides absolutely no justification for its apparent determination that such well sites
may no longer be considered high volume following site-specific review, or for its implicit reasoning that
such wells are adequately considered under the 1992 GEIS and significant adverse impacts mitigated
under the existing regulations. NYSDEC must either consider the impacts of such drilling in a reissued
DSGEIS or else make clear that such drilling would not be permitted without an additional GEIS
assessing the relevant impacts or a site specific SEQRA review for each well site.

The RDSGEIS Should Be Clear That It Only Applies to Hydraulic Fracturing Using Water and Not
Other Substances

The RDSGEIS defines its scope as applying to horizontal or vertical wells “using 300,000 gallons
of water or more per well.””® That HVHF as defined by NYSDEC only applies to the use of water as the
primary carrier fluid is supported by the proposed regulatory definition of HVHF.>' Although the
RDSGEIS does not purport to apply to fracturing with other types of substances — such as fracturing with
propane gel as is already practiced in other states — NYSDEC should make abundantly clear that the
SGEIS is not applicable to use of such other substances and that a separate SGEIS, or site-specific
SEQRA review, would be necessary before permitting wells intending to fracture with such other
substances.

The RDSGEIS Fails to Evaluate Potential Cumulative Impacts

The RDSGEIS fails to evaluate potential cumulative impacts as mandated by SEQRA and its
implementing regulations. NYSDEC’s SEQRA regulations require the preparation of a cumulative impact
assessment when, even if no single project’s impact is significant, the aggregated impacts from multiple
actions may be significant.” This is consistent with the principle that all EISs “should deal with the
specific significant environmental impacts which can be reasonably anticipated,”? including “primary

71992 GEIS at 9-26 (considering only fracturing wells where “Twenty to eighty thousand gallons of
fluid are injected into the producing formation under high pressure”).

' 2009 DSGEIS at 3-5, 3-6.

19 )/ d.

20 RDSGEIS at 2-1 (emphasis added). 4

2 proposed 6 N.Y.C.R.R. § 560.2(b)(8) (defining HVHF as “the stimulation of a well using 300,000
gallons or more of water as the primary carrier fluid in the hydraulic fracturing fluid.”); Proposed 6
N.Y.C.R.R. § 560.1(a) (“This Part applies to all vertical and directionally drilled wells, including
horizontal wells, where high volume hydraulic fracturing is planned.”).

2 6 N.Y.C.R.R. § 617.7(c)(2) (“agency must consider reasonably related long-term, short-term, direct,
indirect and cumulative impacts”); 6 N.Y.C.R.R. § 617.9(b)(5)(iii)(a) (if applicable and significant, draft
EIS must include “reasonably related short-term and long-term impacts, cumulative impacts and other
associated environmental impacts”). '

B ECL § 8-0109(2).



(direct) and secondary (indirect) impacts™ as well as “short-term and long-term effects.””* Consideration
of cumulative impacts is especially important with respect to generic EISs that encompass broad
statewide programs, such as NYSDEC’s plan to permit HVHF gas development in the Marcellus shale.”®

In our comments on the 2009 DSGEIS, we pointed out that the DSGEIS at that time utterly failed
to assess cumulative impacts. While the RDSGEIS marks an improvement over the 2009 draft with
respect to certain air quality impacts, the RDSGEIS still falls well short of considering the cumulative
impacts which are reasonably foreseeable in many of the RDSGEIS’ build out scenarios. To provide a
few examples, the RDSGEIS excludes any meaningful analysis of: the cumulative impacts of land
disturbance on water quality from multiple well pads;”’ the cumulative impacts of multiple well pads and
pipelines with respect to wildlife habitat fragmentation;”® the cumulative noise and vibration impacts of
multiple wells being developed concurrently, as well as transportation-related noise on human health and
wildlife;®® the cumulative impacts of multiple well pads on sensitive visual resources;” and the
cumulative impacts of well re-fracturing either at one or multiple wells.!

The failure to consider such significant and foreseeable impacts clearly violates the requirements
of SEQRA and NYSDEC’s own implementing regulations to prepare a meaningful cumulative impact
assessment. Accordingly, NYSDEC must issue a further revised DSGEIS for public comment that
includes adequate consideration of such impacts.

By Not Considering Impacts of Central Aspects of the HVHF Gas Development Process, the RDGEIS
Improperly Segments Review of NYSDEC"s Permitting Program

The RDSGEIS unacceptably segments review of NYSDEC’s proposal to issue permits for HVHF
gas development by failing to adequately consider impacts which result from the HVHF process itself and
from the anticipated expansion of HVHF gas development in New York State. Under SEQRA, an EIS
must consider the full range of environmental impacts associated with an action, including short term and
long term impacts.” For proposals to permit actions which consist of a series of activities or steps, all of
the activities and steps must be considered regardless of “whether the agency decision-making relates to

¥ NYSDEC, The SEQR Handbook at 80 (2010).
2 ECL § 8-0109(2)(b).
% 6 N.Y.C.R.R. § 617.10(¢) (discussing generic EISs: “In connection with projects that are to be
developed in phases or stages, agencies should address not only the site specific impacts of the individual
project under consideration, but also, in more general or conceptual terms, the cumulative impacts on the
environment and the existing natural resource base of subsequent phases of a larger project or series of
projects that may be developed in the future. In these cases, this part of the generic EIS must discuss the
important elements and constraints present in the natural and cultural environment that may bear on the
conditions of an agency decision on the immediate project.”). Cf. Save the Pine Bush, Inc. v. City of
Albany, 117 A.D.2d 267, 270-272 (3rd Dept. 1986) (identifying generic impact statement as an
?ypropriate form to consider cumulative impacts).
) Technical Comments, report of Meliora Environmental Design (“Meliora Report™) at 5, 9-10, 13, 22—

4.
z: Technical Comments, report of Kevin Heatley, M.EPC (“Heatley Report”) at 24, 16-14, 18-19.
" Technical Comments, report of Louis Berger Group, Inc. (“LBG Report™), §2.5, at 8.

LBG Report, § 4.1, at 16-18.

*! Harvey Report, Chap. 16, at 105-107.
2 ECL § 8-0109(2).



the action as a whole or to only a part of it.”** Contemplation of only a part of an action by an EIS is
contrary to the intent of SEQRA.*

The overall HVHF gas development process-involves a number of steps, including water
withdrawals; rig construction; well drilling; fracturing; wastewater flowback; gas collection; compression
and transmission; and ultimate recovery. Although many of these steps are considered in the RDSGEIS,
~ central and significant steps in the process are glossed over or given mere lip service. The clearest
example of such a step is wastewater disposal. The RDSGEIS notes that the return of millions of gallons
of toxic and radioactive water, in the form of brines and flowback, is an unavoidable consequence of
HVHF gas development activities.* It also acknowledges that “proper disposal of flowback from
hydraulic fracturing will be necessary.”

Yet despite its recognition of the size and signiﬂcance of impacts from fluid flowback,
permissible treatment of the produced flowback water is not adequately addressed in the RDSGEIS or
Proposed Regulatlons 37 Whlle the RDSGEIS discusses a number of short-term solutions to deal with
flowback water on site®® and does list various ?otentlal treatment options (such as the use of disposal
wells and public and private water treatment),” the RDSGEIS fails to assess the foreseeable lmpacts
associated with the possible treatment options that it identifies. These include the potential for seismic
activity associated with deep well injection and air contamination and road infrastructure impacts that
would be caused by out of state transport and disposal of waste. Impacts from treatment at publicly or
privately owned treatment facilities, including those to receiving water bodies and from anticipated
treatment technologies such as those in use in Pennsylvania and elsewhere, are also foreseeable and must
be analyzed. Pledges to “promote reuse” of flowback water for fracturing in future wells® are laudable,
but the impacts of reuse are similarly both foreseeable and inadequately evaluated, including impacts
associated with the unavoidable ultimate disposal of reused, ultraconcentrated flowback.

Ultimately, the state has no plan for how to deal in-state with the inevitable generation of billions
of gallons of wastewater containing toxic chemicals and radioactive materials should HVHF gas
development be approved, and the possibility of shipping such volume of waste out of state is uncertain.*’
But the lack of such a plan does not excuse NYSDEC from developing a reasonable worst-case scenario —
based at least in part on experiences in Pennsylvania, Ohio and elsewhere — that evaluates the impacts
from the relatively conscribed, anticipated options for wastewater management.

The RDSGEIS also fails to evaluate other central and highly foreseeable results of a statewide
plan for expanding gas drilling in New York, such as the construction of pipelines. The RDSGEIS does
not analyze any of the significant impacts of pipelines (such as additional habitat fragmentation,
stormwater runoff, etc.) based on flawed reasoning that such an analysis is not required because the

B6N.Y.CRR. §617.3(g).

¥ 6 N.Y.CRR. § 617.3(g)(1).

35 RSDGEIS at 5-99 (“Flowback water recoveries reported from horizontal Marcellus wells in the
northern tier of Pennsylvania range between 9 and 35 percent of the fracturing fluid pumped. Flowback
water volume, then, could be 216,000 gallons to 2.7 million gallons per well”). For toxic characteristics of
flowback water see RSDGEIS at 5-100 — 5-116.

% RSDGEIS at 5-84.

37 See Technical Comments, report of Glenn C. Miller, Ph.D. (“Miller Report™).

% RSDGEIS at 7-39 - 7-40.

¥ Id. at 7-63 — 7-66.

“* RSDGEIS at 7-39.

4 RSDGEIS at 5-132 (“The regulatory regimes in other states for treatment of this waste stream are
evolving, and it is unknown whether disposal at the listed [out-of-state] plants remains feasible.”).
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pipelines would be reviewed under the Public Service Commission’s Article VII process. The regulatory
review process for pipelines is irrelevant — SEQRA requires state and local agencies to consider all
reasonably foreseeable long term impacts of an action.

By omitting meaningful consideration of central, unavoidable, and foreseeable aspects of the
dramatic expansion of HVHF gas development in New York envisioned in the document, the RDSGEIS
impermissibly segments review of the proposed action. NYSDEC must therefore issue a further revised
DSGEIS that includes consideration of all such aspects.

The RDSGEIS Fails to Properly Evaluate the Impacts of Hazardous Wastes Produced During HVHF
Gas Development

The RDSGEIS fails to adequately analyze the adverse environmental impacts that could be
caused by the disposal of hazardous wastes produced during drilling, hydraulic fracturing, and production
operations in New York State. Drilling muds, residual solids resulting from the treatment of flowback
water, and any materials or equipment exposed to drilling muds, flowback, brines, or fluids used during
HVHF gas development can contain “contaminants of concern,” including acids, ammonia, benzene,
formaldehyde, kerosene, and metals such as magnesium, barium, and stronium;* yet, the RDSGEIS
neither examines the potential impacts of this toxic waste stream nor proposes any mitigation measures to
protect human health and the environment from the risks posed thereby.

Although many HVHF gas development wastes satisfy the narrative criteria for hazardous wastes
established under New York’s ECL,* NYSDEC has categorically excluded all “drilling fluids, produced
waters, and other wastes associated with the exploration, development, or production of . . . natural gas”
from its regulatory definition of hazardous waste.** Consequently, those wastes are treated as ordinary
solid waste or industrial waste, both of which are subject to less stringent environmental controls than
hazardous waste.*®

The ECL defines hazardous waste broadly, as “a waste or combination of wastes, which because
of its quantity, concentration, or physical, chemical or infectious characteristics may: a. Cause, or
significantly contribute to an increase in mortality or an increase in serious irreversible, or incapacitating
reversible illness; or b. Pose a substantial present or potential hazard to human health or the environment
when improperly treated, stored, transported, disposed, or otherwise managed.™’ Despite the statute’s
recognition of the toxic components of HVHF gas development wastes,® the RDSGEIS fails to determine
whether such wastes may pose a substantial hazard to human health or the environment.

Further, following this analysis, and because the categorical exclusion of gas development wastes
from the definition of hazardous waste is inconsistent with New York State law, NYSDEC should amend
the Proposed Regulations to revise 6 N.Y.C.R.R. Part 371 to close the improper regulatory loophole and
to require that, where HVHF gas development wastes meet the statutory criteria for hazardous wastes,

2 ECL § 8-0109. See Village of Westbury v. Department of Transportation, 75 N.Y.2d 62, 68-9 (1989);

Long Island Pine Barrens Society, Inc. v. Town Board of Riverhead, 290 A.D.2d 448, 448-9 (2nd. Dept.

2002); Farrington Close Condominium Board of Managers v. Village of Southampton, 205 A.D.2d 623,

624-5 (2nd. Dept. 1994).

* See RDSGEIS ,at 5-101, Table 5.7.

“ See ECL § 27-0901(3)(b).

6 N.Y.CR.R. § 371.1(e)(2)(V).

:;’ See RDSGEIS at 5-129 (classifying cuttings from mud drillings as “industrial non-hazardous waste”).
ECL § 27-0901(3)(b) (emphasis added).

* See RDSGEIS at 5-101, Table 5.7.



they are defined as such and are subject to all pertinent generation, transportation, treatment, storage, and
disposal laws and regulations.

NYSDEC Must Address Potential Negative Socioeconomic Impacts in a Revised Socioeconomics
Analysis Made Available for Public Comment Before Finalizing the SGEIS

A fundamental deficiency in the RDSGEIS, which NYSDEC recently acknowledged, is its failure
to quantify any potential negative socioeconomic and community impacts.* This deficiency cannot be
cured, given the significance of this omission, by addressing potential negative impacts in the FSGEIS.*
A new draft socioeconomic analysis must be completed, and along with a revised RDSGEIS discussion of
socioeconomic impacts based thereon, released with an additional public comment period before the
SGEIS is finalized.

Although NYSDEC committed in its Final Scope for its RDSGEIS to consider “any Potential
positive or negative community impact, including potential environmental justice impacts,”*' it failed to
address all of the impacts directed by the Scope. A complete socioeconomic and environmental justice
analysis requires examination of reasonably foreseeable impacts on noise; historic resourcés; aesthetic
resources; traffic; short- and long-term population concentration, distribution, or growth; and community
character, all of which are specifically protected by SEQRA.*? Additionally, NYSDEC must assess the
possible “creation of a material conflict with a community’s current plans or goals as officially approved
or adopted.” The Court of Appeals has held that failure to consider long-term effects on population
patterns, 5<;ommunity goals and neighborhood character is fatal to an environmental review under
SEQRA.

As detailed in the Technical Comments, NYSDEC’s socioeconomic assessment is grossly
insufficient. The RDSGEIS analyzes potential economic benefits of HVHF gas development, but provides
little analysis and no quantification of the potential costs of HVHF development, such as increased public
safety requirements, including emergency response measures, monitoring and inspection, and
infrastructure maintenance.” The RDSGEIS also fails to consider Pennsylvania’s experience, which has
shown that there can be a “ramp up” of the transient population when gas production begins in a
community, followed by a sudden drop off in which that population leaves and the permanent residents
lose jobs and revenue.”® Rather, the RDSGEIS assumes, contrary to evidence from other drilling states,
that there will be a steady, predictable roll out of activity that will than slowly taper off and thus there will

% Jon Campbell, DEC takes closer look at community hydrofracking costs, Ithaca Journal, Dec. 20, 2011,
http://www_theithacajournal.com/article/20111220/NEWS01/112200346/DEC-takes-closer-look-
community-hydrofracking-costs?odyssey=tabltopnewsjtextfFRONTPAGE (Commissioner Martens states:
“We provided (Ecology & Environment) with feedback on areas that we'd like them to look at, and I think
universally it was felt that some of the specific socioeconomic impacts should be expanded upon.”).

%0 See Webster Assocs. v. Town of Webster, 59 N.Y.2d 220, 228 (1983) (“[T]he omission of a required
item from a draft EIS cannot be cured simply by including the item in the final EIS.”).

' NYSDEC, Final Scope for DSGEIS, § 4.9 (2011).

52 See ECL § 8-0105 (6).

%36 N.Y.C.R.R. § 617.7(c)(1)(iv).

54 See Chinese Staff & Workers Assn. v City of New York, 68 N.Y.2d 359, 366-68 (1986) (“The potential
acceleration of the displacement of local residents and businesses is a secondary long-term effect on
population patterns, community goals and neighborhood character such that CEQR [City Environmental
Quality Review, implementing SEQRA] requires these impacts on the environment to be considered in an
environmental analysis.”).

55 See Technical Comments, report of Dr. Susan Christopherson (“Christopherson Report”), Part 1.A.2,
C4. '

% Id. at Part L.A.2.




not be any significant negative impacts.”” For the RDSGEIS to pass muster under SEQRA, NYSDEC
must address such omissions and erroneous assumptions.

The fact that NYSDEC has already acknowledged deficiencies and directed Ecology &
Environment, Inc., its socioeconomics expert, to supplement its economic analysis highlights the
significance of thlS gap in the RDSGEIS. As discussed above, NYSDEC cannot cure the firm’s previous,
completely inadequate report of the costs associated with HVHF gas development by supplementmg that
report in the FSGEIS. To comply with the requirements of SEQRA, NYSDEC must give the publlc an
opportunity to review and comment on all supplemental analysis prepared by its consultant and revisions
to the RDSGEIS based on those materials.

NYSDEC Should Propose Mitigation Measures Consistent with Comptroller DiNapoli’s Approach to
Addressing Potential Contamination Resulting from HVHF Gas Development

We concur with New York State Comptroller Thomas DiNapoli’s determination that the
RDSGEIS and Proposed Regulations fall to adequately address the issue of remediation of contamination
resulting from HVHF gas development.’ ® This significant gap led the Comptroller to submit legislation to
create a Natural Gas Production Contamination Damage Recovery and Remediation Fund (Natural Gas
Damage Recovery Fund),” recently introduced in the Assembly as A.8572 by Assemblyman Sweeney.

The need for a Natural Gas Damage Recovery Fund is clear based on the potential for significant
contamination from natural gas operations. On April 19, 2011, in Bradford County, Pennsylvania, one of
Chesapeake Energy Corporation’s many HVHF wells had a catastrophic blowout, leading to
contamination of nearby land and waterways with thousands of gallons of chemically-laden water.”

Given the large number of oil and gas wells that have already been drilled in New York (70,000), and the
additional 40,000 that New York is anticipating,®' it is foreseeable that a similar event could occur here.
As noted by Comptroller DlNapI0| in his comment letter, “however careful the industry and regulators
may be, accidents are inevitable.”®

The Comptroller’s recommended program, which is similar to the state’s current Oil Spill Fund,
would:

e Impose strict liability on owners or operators of drilling sites that cause contamination,
Empower NYSDEC to order immediate clean-up by owner or operator or take over sites for
immediate clean-up;

e Impose a surcharge on drilling permits to create the Natural Gas Damage Recovery Fund similar
in structure to the existing Oil Spill Fund;

e Require oil and natural gas companies to post surety bonds to cover any shortfall between Fund
resources and remediation costs.

57 Id
%8 Letter from New York State Comptroller to Joe Martens, Commissioner, NYSDEC, Dec. 29, 2011,
%vailable at http://www.osc.state.ny.us/press/releases/dec| I/NYSDEC martens_letter.pdf.

A. 8572, 234th Sess. (N.Y. 2011). A copy of the proposed legislation is available
http://www.osc.state.ny.us/legislation/201 1-12/0scb20.htm.
% Gas Well Spews Polluted Water, N.Y. TIMES, April 21, 2011, at A14 available at
http://www.nytimes.com/2011/04/21/us/2 1 frack.html.
' RDSGEIS at 6-6 (2011).
62 Letter from New York State Comptroller to Joe Martens, Commissioner, NYSDEC, Dec. 29, 2011,
available at http://www.osc.state.ny.us/press/releases/dec1 1/DEC_martens_letter.pdf.
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e Direct DEC to maintain a public registry of sites affected by contamination resulting from natural
gas production to enhance the ability of regulators to evaluate the effectiveness of industry
regulation,

We applaud Comptroller DiNapoli for his bill and urge NYSDEC to support its passage. We
recognize that the Comptroller’s proposal would require legislative action and raise this issue not only to
encourage NYSDEC’s support of the Comptroller’s bill, but to highlight our shared concern that the
analysis of the potential for contamination in the RDSGEIS is lacking. The potential for damage to or
destruction of public and private property, the environment and state natural resources resulting from
contamination related to natural gas development presents a significant foreseeable cost associated with
that activity. This potential impact should have been analyzed and assessed in the RDSGEIS and
appropriate mitigation proposed.

Protections Proposed By The RDSGEIS For Areas Of Special Concern Are Inadequate :

All areas of special concern for which NYSDEC has proposed drilling prohibitions focus solely
on preventing site (surface) disturbance,®® which mistakenly presumes that there are no subsurface
contamination risks during the gas development process. However, as highlighted in the Technical
Comments, HVHF gas development poses numerous risks with respect to subsurface migration of
contaminants.** Contamination can also occur from, for example, potential long-term subsurface
migration of contaminants.”* NYSDEC should address this gap by prohibiting subsurface activity in all
areas where surface activity is prohibited.

The RDSGEIS Does Not Prohibit Low-Volume Hydraulic Fracturing in Special Areas

All prohibitions proposed in the RDSGEIS apply only to high-volume hydraulic fracturing
operations, i.e., those operations that use 300,000 gallons of water or more.* Operations that use less than
this amount, whether traditional vertical wells or horizontal wells, would still be allowed in prohibited
areas such as the New York City and Syracuse watersheds and would not be subject to any of the
restrictions set forth in the RDSGEIS and Proposed Regulations. NYSDEC should address this regulatory
gap by prohibiting both low- and high-volume hydraulic fracturing in these areas.”’

Prohibited Buffer Areas Will Be Open for Drilling Reconsideration

Many of the state’s “prohibited” buffer areas (e.g., those around primary aquifers, principal
aquifers, public water supply wells, and tributaries thereto) include “reconsideration” provisions that
would allow the state to consider permitting drilling in these areas and buffer zones within two to three
(2-3) years of measuring “actual experience and impacts associated with permit issuance.”®

8 Proposed 6 NYCRR §750-3.3(b).
:‘; See, e.g., Technical Comments, report of Tom Myers, Ph.D. (“Myers Report”) at 12-15.

d '
% RDSGEIS at 3-16.
67 As noted above (supra at 3), NYSDEC has not properly evaluated the potential impacts of what it
considers to be non-high-volume hydraulic fracturing (i.e., hydraulic fracturing that uses between 80,000
and 300,000 gallons of water), either in the RDSGEIS or the 1992 SGEIS. This is an error that needs to
be corrected as explained above. Regardless, the prohibitions discussed in this section should apply to all
gas development activities, including vertical and horizontal wells that use less than 300,000 gallons of
water.
% RDSGEIS at 9-6.
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This approach sounds dangerously like an open door to removing mitigation recommended as a
result of the SEQRA process without any additional environmental review or public input, and without
basis on the best available scientific evidence. These reconsideration provisions are, moreover, unjustified
as they are dependent solely on the date of the issuance of the first HVHF gas development permit in New
York. Without knowing the pace and scale of development (and the number of operations that would be
evaluated), this date is an arbitrary foundation upon which the evaluation process is built. These
reconsideration clauses should therefore be withdrawn and the prohibitions made permanent.”

Mitigation Proposed By The RDSGEIS to Protect New York’s Drinking Water Are
Fundamentally Inadequate

New York City and Syracuse Watersheds — Unfiltered Drinking Water Supplies

In order to ensure that the uniquely unfiltered New York City and Syracuse watersheds remain
unscathed, NYSDEC should increase its proposed 4,000-foot buffer to preclude any horizontal drlllmg
under these watersheds sufficient to account for the length of current or future horizontal well bores.”
Moreover, it appears that vertical drilling and low-volume hydraulic fracturing would still be permitted in
these areas, even though they present the same kinds of risks. NYSDEC should address these issues and
clearly prohibit any activities related to natural gas development in and under these watersheds and buffer
areas.

Water Supply Infrastructure

There are at least two major risks from drilling on or around water supply infrastructure,
including tunnels, dams and aqueducts: (1) a threat that seismicity from drilling activities could
jeopardize the stability of the tunnels themselves; and (2) a threat that fracking fluids or other
contaminants could migrate from drilling sites into the tunnels via small cracks or fissures in the tunnel
walls — potentially contaminating NYC’s drinking water. The New York City Department of
Environmental Protection’s (“NYCDEP”) extensive technical comments on the 2009 DSGEIS
recommended a 7-mile buffer zone around NYC’s aging and leaking water supply infrastructure.”’ These
tunnels are already compromised; in fact, the Delaware Aqueduct has been leaking 30 million gallons of
water per day for more than two decades. However in a crucial oversight, the state is not proposmg to put
this infrastructure off-limits to new drilling.” Allowing unsafe drilling activities to occur near aging and
vulnerable water supply infrastructure poses an unreasonable risk to public health and emergency
preparedness.

% Note that many of the proposed buffer areas and other prohibitions are in themselves inadequate, as
addressed in NRDC’s Technical Comments. See, e.g., Technical Comments, summary report of Louis
Berger Group (“LBG Summary Report™) at 6.

7 See, e.g., Press Release, Chesapeake Energy Corporation, Chesapeake Energy Corporation Discloses
Initial Horizontal Well Drilling Results in its Utica Shale Discovery and Announces Achievement of
Corporate Production Milestones (Sept. 28, 2011), available at: http:
http://www.chk.com/news/articles/pages/1610725.aspx (indicating that of Chesapeake’s four completed
lateral wells in the Utica Shale of Ohio and Pennsylvania, all extended horizontally over 4,000 feet and
two extended over 6,000 feet).

" Hazen and Sawyer, Final Impact Assessment Report, December 2009, at D-3, available at:
http://www.nyc.gov/html/dep/pdf/natural_gas drilling/12 23 2009 final_assessment_report.pdf.

2 NYSDEC proposed in the RSDSGEIS only to notify NYCDEP of any proposed well in counties
containing New Y.ork City drinking water supply tunnels or aqueducts. RDSGEIS at 7-68. A proposed
well would be subject to site-specific review if NYCDEP determined that the proposed well was within a
1,000-foot-wide corridor surrounding tunnels or aqueducts. /d.
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NYSDEC’s current plan makes no mention of protecting Syracuse’s water supply infrastructure
system; as with the NYC infrastructure, NYSDEC should prohibit drilling within a 7-mile buffer area
around Syracuse’s water supply infrastructure.

Public Drinking Water Supplies

Scientists recognize that current water filtration systems were not dESIgned to filter out the wide
range of chemicals expected to be used in HVHF gas development operations.” NYSDEC’s proposed
temporary, 2,000-foot buffer between HVHF operations and the su1face of filtered public drinking water
supplies (which is also subject to reconsideration after three years)'! is inadequate.” Instead, NYSDEC
should establish permanent, protective buffer areas in and around all watersheds (such as the Finger
Lakes) that serve as public drinking water supplies.”

Private Drinking Water Supplies

NYSDEC proposes in the RDSGEIS and Proposed Regulations to prohibit well pad development
for HVHF gas development within 500 feet of private dr mkmg water wells and domestic use springs.’
However, this “prohibition™ can be waived by landowners.” There appear to be no procedural
requirements for this waiver and no discussion in the RDSGEIS about how to address potential scenarios
where well users may be tenants and/or other neighboring landowners who share the well and do not
consent to the waiver. This waiver provision is unjustified and should be eliminated.

Primary and Principal Aquifers

According to NYSDEC’s own guidance documents, the only difference between pr imaiy and
principal aqulfers is that primary aquifers are used intensively now and principal aquifers are, in effect,
the potential primary aquifers of the future.”

Yet the RSDGEIS proposes to treat these aquifers differently, and does not provide adequate
protection measures for either one. HVHF operations would be prohibited only on the surface of prlmary
aquifers and within their corresponding 500-foot buffer zones, subject to reconsideration after 2 years.®

Principal aquifers fare even worse than primary aquifers under NYSDEC’s plan as the
Department proposes only to require site-specific review (which does not guarantee an addltmnal
environmental impact statement) for drilling on the surface of these potential water supphes NYSDEC

7 See, e.g., Physician, Scientists and Engineers for Healthy Energy, Letter to Governor Andrew Cuomo,
Sept. 15, 2011, available at: http:/www.scribd.com/doc/65121866/Sign-on-Letter-Final.
" RDSGEIS at 7-73.
7 Id.; proposed 6 N.Y.C.R.R. §750-3.3(b)(4).
76 As noted above (supra at 10), NYSDEC should extend these prohibitions to include subsurface activity
as well and the protection should be permanent and not subject to reconsideration after three years.
;; RDSGEIS at 7-74; proposed 6 N.Y.C.R.R. §560.4(a)(1).

Id
" NYSDEC, Technical and Operational Guidance Series, 2.1.3, Oct. 23, 1990 at page 2, available at:
http://www.dec.ny.gov/docs/water_pdf/togs213.pdf.
S0 RDSGEIS at 7-41; proposed 6 N.Y.C.R.R. § 750-3.3(b)(2).
$1 RDSGEIS at 7-40 and 7-41; proposed 6 N.Y.C.R.R. §750-3.21(f)(4) (noting that the SPDES HVHF
General Permit would not cover operations within 500 feet of a principal aquifer as measured from the
closest edge of the gas well pad).
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